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created in order to mitigate the risks
of overseas investments and to avoid
depending on shaky legal institutions
in those countries. Arbitration has
been one of the principal building
blocks to the extraordinary growth in
international trade. It has brought in-
vestments to countries which would
have otherwise been considered too
risky because it gives investors and
sovereign nations an agreed-upon
mechanism to resolve disputes. Key to
its success is the agreement by all par-
ties that arbitration can only work if
it is binding.

It recently came to my and Senator
McCONNELL’s attention that at least
two American companies, Sithe Ener-
gies, Inc., and Nortel Networks, have
participated in binding arbitration to
resolve disputes with the Colombian
Government. According to information
we have received, Sithe and Nortel,
and, we are told, companies from Mex-
ico and Germany, have won clear, un-
ambiguous rulings through binding ar-
bitration, only to have the Colombian
Government renege on its commitment
to honor the arbitration decision.

We have not had an opportunity to
discuss these matters with the Colom-
bian Government, but if our informa-
tion is correct, that American compa-
nies have agreed to binding arbitration
and prevailed, only to have the Colom-
bian Government refuse to pay, that is
unacceptable. We want to help Colom-
bia’s economy develop in an environ-
ment where the rule of law is re-
spected. This is crucial to Colombia’s
future. If Colombia flaunts the rules of
the private market, it is will have in-
creasing difficulty attracting private
investment because it cannot be trust-
ed.

Representatives of these companies
have urged us to withhold a portion of
U.S. assistance to Colombia until the
Colombian Government fulfills its
legal obligations to these companies.
We considered offering such an amend-
ment, because of the importance we
give to the fair treatment of American
companies, respect for the rule of law,
and the international arbitration proc-
ess. I ask unanimous consent that a
copy of our proposed amendment be
printed in the RECORD at the conclu-
sion of my remarks.

We decided no to offer the amend-
ment, because of the precedent it could
set. But we want to emphasize that re-
specting binding, internationally sanc-
tioned arbitration is essential to the
investment that will ultimately be the
engine for Colombia’s economic devel-
opment. No amount of foreign assist-
ance can do that. The pattern of Co-
lombia’s apparent abuse of the inter-
national arbitration process is very
disturbing, and by conveying our con-
cern about it we mean to strongly en-
courage the Colombian Government to
act expeditiously to resolve these mat-
ters.

Finally, I would note that the Ande-
an Trade Preferences Act addresses
this issue directly. Section 203 of that
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act makes clear that the President
shall not designate any country a bene-
ficiary under the ATPA, if the country
fails to act in good faith in recognizing
as binding or in enforcing arbitral
awards in favor of U.S. citizens or a
company which is 50 percent or more
beneficially owned by U.S. citizens.
The ATPA is up for extension or expan-
sion, and Senator MCCONNELL and I
will be following this issue closely, as
well as discussing it with Colombian
Ambassador Moreno and U.S. Ambas-
sador Patterson, both of whom I have
the utmost respect for.

Mr. MCCONNELL. Let me just add a
word or two to Senator LEAHY’s com-
ments. Few would disagree that Colom-
bia’s long term political and economic
development resides in its ability to
forge a lasting peace, establish the rule
of law, and attract foreign investment.
No service is done to the nation or the
people of Colombia when the Colom-
bian government refuses to recognize
the legitimacy of an arbitration award
to international businesses. The leader-
ship in Bogota should understand that
such action further erodes confidence
in the overall investment climate in
Colombia within the international
business community—and in foreign
capitals. It is my hope that the Colom-
bian government takes note of the
amendment Senator LEAHY and I con-
templated offering and initiates correc-
tive action in the very near future.

——————

FREEDOM SUPPORT ACT

ARMENIA

Mr. McCONNELL. Mr. President, I
want to take a brief moment to share
with my colleagues the tremendous ef-
fort to craft an agreement which pre-
serves section 907 of the FREEDOM
Support Act while permitting Azer-
baijan to assist with America’s war on
terrorism. In the closing minutes of
the Senate’s debate on the FY 2002 For-
eign Operations bill yesterday, Sen-
ators SARBANES, BROWNBACK, and I
reached agreement on my amendment
which strikes a balance between our
counter terrorism needs and vital on-
going efforts to negotiate a peace be-
tween Armenia and Azerbaijan with re-
spect to the Nagorno-Karabakh con-
flict.

I want to thank my colleagues for
their constructive input into my
amendment. In addition, the Adminis-
tration deserves our gratitude for their
willingness to work with Congress on
finding a compromise which addressed
the concerns of all sides of this com-
plicated issue. It is no secret in the
halls of Congress that there was seri-
ous consideration of a certification
under section 907 as a means of secur-
ing the 1legal authority to provide
counter terrorism assistance to Azer-
baijan. Such a certification would have
permanently eliminated section 907 as
a means to support the sensitive ongo-
ing negotiations between Armenia and
Azerbaijan. Despite some carveouts
over the years, this was the most seri-
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ous challenge to section 907 since its
inception. Senator SARBANES and I, in
particular, strongly believe that sec-
tion 907 is vital to ongoing peace ef-
forts and that such a certification was
an unacceptable option.

I also want to recognize the invalu-
able input and encouragement of patri-
otic Armenian-Americans who under-
stand the importance of supporting
America’s efforts to fight terrorism on
every front. But, cooperating with
Azerbaijan should not mean that the
negotiations on Nagorno-Karabakh
should be disrupted. Here again, the
amendment provides protection.
Counter terrorism assistance to Azer-
baijan will not be forthcoming unless
the President determines and certifies
to Congress that the assistance ‘‘will
not undermine or hamper ongoing ef-
forts to negotiate a peaceful settle-
ment between Armenia and Azerbaijan
or be used for offensive purposes
against Armenia.”” The Administration
has assured us that they support peace-
ful negotiations and that none of our
counter-terrorism efforts will disrupt
these talks.

In addition to the amendment pre-
serving section 907, I sponsored an
amendment to provide assistance to
Armenia under the Foreign Military
Financing and the International Mili-
tary Education and Training programs.
This historic amendment will for the
first time provide Armenia with valu-
able military assistance. The IMET
funding will allow the U.S. to work
with and train with the Armenian mili-
tary thereby improving America’s abil-
ity to work with Armenia on a host of
security issues. This will ensure that
Armenia remains a strong ally and coa-
lition partner in the war against ter-
rorism.

We will have an opportunity to re-
visit issues relating to Armenian and
Azeri relations on the FY 2003 Foreign
Operations bill, and I want to make
clear to my colleagues and the Admin-
istration that I will be closely fol-
lowing developments in Azerbaijan and
Turkey to lift the blockades against
Armenia. I encourage these countries
to fully understand the importance and
necessity of lifting their blockades.

————

ARCTIC NATIONAL WILDLIFE
REFUGE

Mr. BAUCUS. Mr. President, the hor-
rific terrorist attacks of September 11,
and America’s response to those at-
tacks have shifted our sense of prior-
ities about what’s important for our
Nation. But, as we move forward with
the challenging task of eliminating
terrorism and securing the safety of
our citizens, we must not lose sight of
other values that make our Nation
great.

Some are using the shock and fear
caused by the September 11 attacks to
call for renewed focus on our energy se-
curity, and more particularly to renew
their calls to open the Arctic National
Wildlife Refuge to exploration and



		Superintendent of Documents
	2015-05-27T12:28:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




